42 USCS §6022,n 1

Human Servs., Admin. on Dev. Disability (1993,
CA9) 997 F2d 1290, 93 CDOS 4772, 93 Daily
Journal DAR 8113,

2. Enforcement

Developmentally disabled plaintiffs may sue
state officials under § 1983 for violations of 42
USCS §§ 6022(b)(5)(B) and 6023(a) and have im-
plied right of action under §§ 6022 and 6023
against Secretary of Health and Human Services
for limited purpose of compelling him to perform
mandatory statutory duties, where plaintiffs al-
leged state officials failed to develop and implement
required individual habilitation plans, because
Congress clearly intended to create enforceable

PusBLic HEALTH AND WELE,

eral funds, Congress did not intend 1 foreg)
§ 1983 relief, and statute is clear that Secre
must limit or terminate funding if there is failurg
to substantially comply with statyte, Gi%eking
Schafer (1987, WD Mo) 672 F Supp 1249, .
Patients state § 1983 claim against State offioj
heading departments of mental retardation
mental health, where complaint alleges that pg P
dividual habilitation plans were devel()ped for
them as required under 42 USCS§ § 6023(a), by,
cause Congress intended to create rights, enfores,
able under § 1983, in developmentally disableg >
individuals as to express conditions on receipt of ¢
federal funds in § 6023(a). Mihalcik )

rights by mandatory conditions to receipt of fed- (1990, DC Conn) 732 F Supp 299.

§ 6023. [Repealed]

v Lensink *

HISTORY; ANCILLARY LAWS AND DIRECTIVES

This section (Act Oct. 31, 1963, P. L. 88-164, Title I, Part B, § 123, as
added Oct. 19, 1984, P. L. 98-527, § 2, 98 Stat. 2674; Oct. 29, 1987, P.
L. 100-146, Title II, § 203, 101 Stat. 849) was repealed by Act April 6,

1994, P. L. 103-230, Title II, § 204, 108 Stat. 302. It provided for habi-
tation plans.

§ 6024, State Developmental Disabilities Councils and designated -
State agencies

(a) In general. Each State that receives assistance under this part [42 USCS
§§ 6021 et seq.] shall establish and maintain a State Developmental Disabil-
ities Council (hereafter in this section referred to as the “Council”) to
promote, through systemic change, capacity building, and advocacy activities
(consistent with section 101(c)(2) [42 USCS § 6000(c)(2)]), the development
of a consumer and family-centered comprehensive system and a coordinated
array of culturally competent services, supports and other assistance de-
signed to achieve independence, productivity, and integration and inclusion
into the community for individuals with developmental disabilities. The

Council shall have the authority to fulfill its responsibilities described in
subsection (c).

() Council membership. (1) Council appointments. The members of the
Council of a State shall be appointed by the Governor of the State from
among the residents of that State. The Governor shall select members of
the Council, at his or her discretion, after soliciting recommendations
from organizations representing a broad range of individuals with devel-
opmental disabilities and individuals interested in individuals with devel-
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opmental disabilities, including the non-State agency members of the
Council. The Council may, at_the request of the Governor, coordinate

Council and public input to the Governor regarding all reccommendations.” ( 3m e e

To the eéxtent feasible, the membership of the Council shall be geograph-
ically Tepresentative of the State and reflect the diversity of the State with—
respect to race and ethnicity.. o
(2) Membership rotation. The Governor shall make appropriate provisions
to rotate the membership of the Council. Such provisions shall allow
members to continue to serve on the Council until such members’
successors are appointed. The Council shall notify the Governor regarding

membership requirements, when vacancies remain unfilled for a signifi-
cant period of time.

(3) Representation of agencies and organizations. Each Council shall at
all times include representatives of the principal State agencies (including
the State agencies that administer funds provided under the Rehabilita-
tion Act of 1973 [29 USCS §§ 701 et seq.], the Individuals with Disabili-
ties Education Act, the Older Americans Act, and title XIX of the Social
Security Act [42 USCS §§ 1396 et seq.]), institutions of higher education,
each university affiliated program in the State established under part D
[42 USCS §§ 6061 et seq.], the State protection and advocacy system
established under part C [42 USCS §§ 6041 et seq.], and local agencies,
nongovernmental agencies, and private nonprofit groups concerned with
services for individuals with developmental disabilities in the State in
which such agencies and groups are located. Such representatives shall—
(A) have sufficient authority to engage in policy planning and imple-
mentation on behalf of the department, agency, or program such
representatives represent; and

(B) recuse themselves from any discussion of grants or contracts for
which such representatives’ departments, agencies, or programs are
grantees or applicants and comply with the conflict of interest policies
required under section 122(c)(5)(C) [42 USCS § 6022(c)(5)(O)].
(4) Representation of individuals with developmental disabilities. Not less
than 50 percent of the membership of each Council shall consist of
individuals who are— ,
(A)(D) individuals with developmental disabilities;

(ii) parents or guardians of children with developmental disabilities;
or

(iii) immediate relatives or guardians of adults with mentally impair-
ing developmental disabilities who cannot advocate for themselves;
and

(B) not employees of a State agency that receives funds or provides
services under this part [42 USCS §§ 6021 et seq.], and who are not
managing employees (as defined in section 1126(b) of the Social Secu-
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(¢) Council responsibilities, A
consultants, contractors, or su
scribed in paragraphs (1) through (11).

42 USCS § 6024 PuBLIC HEALTH AND WELFaR;

rity Act [42 USCS § 1320a-5(b)]) of any other entity that receiveg funds

or provides services under this part [42 USCS §§ 6021 et seq.]. )
(5) Composition of membership with developmental disabilitjes, Of the
members of the Council described in paragraph (4)—

(A) one-third shall be individuals with developmental disabilitjeg ag

described in paragraph H(A)q);

(B) one-third shall be parents of children with developmental disabilj.

ties as described in paragraph (4)(A)(ii), and immediate relatives of

guardians of adults with mentally impairing developmental disabilities

as described in paragraph (4)(A)(iii); and

(C) one-third shall be a combination of individuals described ip

paragraph (4)(A).
(6) Institutionalized individuals. Of the members of the Council described
in paragraph (5), at least one shall be an immediate relative or guardian
of an institutionalized or previously institutionalized individual with a
developmental disability or an individual with a developmental disability
who resides or previously resided in an institution. This paragraph shajj

not apply with respect to a State if such an individual does not reside in
that State.

Counci], through Council members, staff,
bgrantees, shall have the responsibilities de-

(1) Systemic change, capacity building, and advocacy activities. The
Council shall serve as an advocate for individuals with developmental

disabilities and conduct programs, projects, and activities that carry out
the purpose under section 121 [42 USCS § 6021].

(2) Examination of priority areas. Not le
Council shall examine the provision of
priority areas and an optional State priorit
and comprehensive basis, urgent needs for services, supports, and other
assistance for individuals with developmental disabilities and their fami-
lies, pursuant to section 122 [42 USCS § 6022].
(3) State plan development. The Council shall develop and submit to the
Secretary the State plan required under section 122 [42 USCS § 6022] af-
ter consultation with the designated State agency under the State plan.
Such consultation shall be solely for the purposes of obtaining State as-
surances and ensuring consistency of the plan with State law.
(4) State plan implementation. The Council shall implement the State plan
by conducting and supporting the Federal priority area of employment,
not less than one of the remaining thrce Federal priority areas, and an
optional State priority area as defined in section 102 [42 USCS § 6001],
through systemic change, capacity building, and advocacy activities such
as those described in subparagraphs (A) through (K).

(A) Demonstration of new approaches. The Council may conduct, on

a time-limited basis, the demonstration of new approaches to enhance

the independence, productivity, and integration and inclusion into the
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sy (i) a- deseription of the adeguacy.of : ealthcare and

v: ot (1):OTHER ACTIVITIES.~—The’ Council may support and
conduct other advocacy, =eapacity -building;: and systemie
- change activities- to ‘promote the development of a coordi-
‘nated, :'consamer-* and - family-centéred; ‘consumer- . and
family-directed;. comprehensive:system of community sery-
iees, individualized ‘supports,: and other:forms‘of assistance
that contribute to the-achievemerit of: the ‘purpose: of this
usubtitle, v or Lt T T T
PG W OF "DESIGNATED STATE ‘AGENCY:—The  Council
.. shall periodically review the déesignated State ageri¢y and activi-
_i-ties’ carried”out ‘under ‘this subtitle ‘by“the désignated  State
2nd méke any recommendations for change to’the Gov-

ingthegoals; . . . 57
o the extent to which the gi
on of factors that imp
parate ‘information ¢
deseribed in'section 124(c)(4)(A){ : 5
i (E)(i) a8 appropriate, an’updaté on the Tesults of the
i -.comprehensive review and analysis deséribed in section
124(c)(3); and ' o
% 1+ - (1) information on consumer satigfaction, with Council

l_supp(orted or conducted activities; ..

F)(i) a description of the adéquacy.pf health care and

;;Services, supports,: and assistance that, individuals

. with developmental disabilities in Intermediate. Care Facili-
ties (Mental Retardation) receive; and’. '

&

other services, supports, and assistance. ‘that; individuals
- with developmental disabilities.served through home and
:community-based waivers (authorized under section 1915(c)
of the Social Security. Aet €42 U.S.C. .1396n(c)) . receive;
. {G). an. accounting. of the manner in -which funds paid
larthe - State -under -this subtitle for a-fiseal year were
expended; i e v oo g Y LTI
(Y ardeseription of 5y o e ey
. i) resources ‘made available. to ‘carry out activities
‘to -assist/ .individuals. with: developmental disabilities
that are.directly.:attributable to; Counecil:: actions; and
(1) - FEseurces :made - available for such -activities
hat:are: undertaken by the:Council in -collaboration
with-otherentities;:and ' ol ainy s .
1217 (1) 8! description ‘of the. method by 'which the Council
will +widely: disseminate thé': arinual..report! to affected
- constituencies -and the general public-and will assure that
the report is available in accessible formats.:.>., S
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any policymaking authority or administrative authority over
" any program assisted under the Rehabilitation Act of 197§

(29 U.S.C. 701 et seq.) or the Individuals with Disabilitios

Education Act (20 U.S:C: 1400 et seq.). o

(d) DESIGNATED STATE AGENCY.— . E

(1) IN GENERAL.—Each State that receives assistance under
this subtiile shall designate a State agency that shall, on behalf
of the State, provide support to the Council. After the date

“of enactment of the Developmental Disabilities Assistance and

Bill of Rights Act Amendments of 1994 (Public Law 108-230)

any designation of a State ageéncy under this paragraph shall

"~ be made in accordance with the requirements of this subsection,
(2) DESIGNATION.— o
©  (A).TYPE .OF AGENCY..—Except as provided in this sub-
section, the designated State agency shall be—
(i) the ‘Council if such Council may be the des-
ignated State agency under the laws:of the State;
' ‘(i) a State agency that does not provide or pa
for services for individuals with developmental disabil-
ities; or . ’
(iii) a State office, including the immediate office
of the Governor:of the State or a State planning office.
(B) CONDITIONS FOR CONTINUATION OF STATE SERVICE
AGENCY DESIGNATION.—: * - )

: (i) DESIGNATION BEFORE ENACTMENT.—If a State
agency that provides or pays for services for individuals
with developmental disabilities was a desigriated State
agency for purposes of part B of the Developmental

- Disabilities -Assistance and Bill of Rights-Act on the
date of enactment of the Developmental Disabilities
Assistance and Bill of Rights Act Amendments of 1994,
and the Governor of the State (or the legislature, where
appropriate. and in accordance with State-law) deter-
mines prior to June 30, 1994, not to change the des-
ignation of such' agency, such agency may continue
to be a designated State agency for purposes of this
subtitle. . <

- (ii) CRITERIA FOR CONTINUED DESIGNATION.—The
determination, at the discretion of the Governor (or
1;1’{1:? legislature, as the case may ‘be), shall be made
er__ v - = . . -
- (I) the Governor has considered the comments
and recommendations of the general public and
- a majority of the non-State agency members of
the Council with respect to the designatien of such
-State agency; and : - o
(II) the Governor (or the legislature, -as the
case may be) has made an independent assessment
" that the designation of such agency will not inter-
fere with the budget, personnel, priorities, or other
action of the Council, and the ability of the Council
to serve as an independent advocate for individuals
- with developmental disabilities.
(C) REVIEW OF DESIGNATION.—The Council may request
a review of and change in the designation of the designated
Stdate agency by the Governor (or the legislature, as the
case may be). The Council shall provide documentation
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aside, 4n.:whole: or in: part, any.action of the ;Secretary: shall be
final, subject to:review by: the Supremeé Court:of the Vaitad States -
upon certiorari or certification as provided in section: 1254 of title -
28, United States Gode. ., SISV GV s et fr R g
< t4f). EFFECT.—The commencemen
tion shall not; unless so s
as a stay of the Secretary’

i (e) FINALTIY ~< The judgmient. of thic court affirming or setting -

£ f procecdings sndor this sec
pecifically ordered. hy -a:conrt,eper

SEC. 129. AUTHORIZATION OF APPROPRIATIONS: :
20 +¢(a) FUNDING ! FOR-STATE -ALTOTMENTS.<+Excépt: as: described in
subsection..(b), 'there are :authorized . to be appropriated for ;allot~
ments under section 122 $76,000,000 for fiscal:year 2001 and such:

sums. as: may b y for:eqich :of .fiscal .years 2002 th
20071 TN by i { R
-« - (b) RESERVATION FOR TECHN

D) X ; EINICAL ASSISTANCE
205 (1)2-LLOWER -APPROPRIATION - YEARS = For- any. fiscal

ear for -
which the amount -appropriated: under. subseetion: (a); is: less
L+ than:$76,000,000, the Secretary. shall .reserve funds fin accord-
¢+ ance with section 163(c):to. provide technical agsistance to-enti-
ties funded under this subtitle. - - -~ = .. - . 33 o
o i 2) HIGHERXAPPROPRIATION YEARS.<For iany-fiscal yea¥ for:
=+ which the -amount :appropriated - under - subsectipn (a)-is:not:
: 1less than. $76,000,000; the “Secretary: shall - Peserve:‘not; léss
~: than $300,000:; and ‘not--more than.-: i*percent . of the ‘amounti’
.-« appropriated. under :subsection (a) to “provide: technical :assist~
=i1* aneeto entities-fundedunderthis subtitle. - & s o0y e

VR TLariie

‘Subtitle C—Protection and Advocacy of _
~ . Individual Rights

support-a protection. and: advecacy. system (referred:to:in this sab<:
title ag*a “system”) in each State to protect:the: legaliand: human:
rights:-‘'of individuals with developmental disabilities in: ‘accords

with: this subtitle: - :

SE

~—To assist States in meeting th quires:
v ments of :section :148(a), the Secretary shall allot*to:the- Stafes -
the. amounts ;appropriated.imder: section. 145 and 0t reserved: :
under. paragraph (6).-Allotments:and realldtmentsiofisuch sums:
shall be:made on the sanie.basis-as the:allotments. and realiot:r
ments:are  made inder-subsectionis (a)(1)(A) (e):1 i
122, excopt asprovided:in ‘paragraph (2)#
- =islA)rthe total amount+approy
; ord fiscal year.is notless than §20
undé

paragraph:(1)4or such fiscal year-= T TIr

(i) to-each of American Samoa;: Guam; the: United.
tates Virgin Islands; and the. Commonwealth of; the
sNorthern< Mariana Islands: miay‘not- be :less: than:
$107,000; and I




